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AHHOTauus
B cratbe paccmatpuBaeTcsi npobnema OTCYTCTBWSI MEXaHU3Ma MpaBOBOrO PerynupoBaHust TpaHcrpa-
HWuHbIX GaHkpoTcTB B pamkax BPUKC. MMpueoasTcs ctatuctuyeckue faHHble, AEMOHCTpUpYIoLLmMe au-
HaMWKy pacluMpeHust COTPYAHUYECTBA U pocTa 00bEMOB MeXAyHaPO4HOI TOPrOBMN MEXAY CTpaHamu —
yyactHukamn BPUKC, a cnepfoBatenbHo, M HEOBXOAMMOCTb MPUHATUE PSAA COrMaLLeHi, perynmpyo-
LLMX SKOHOMUYECKUE OTHOLLIEHWS MEXAY roCy[apcTBamu, B TOM YUCIE MEXaHU3MOB COTPYAHNYECTBA NpU
TpaHcrpaHuyHbIX BaHKpoTCTBax. B cTaThe peyb MAET 0 MeTofax peanv3aumu TPaHCTPaHWYHbIX GaHk-
POTCTB M 0BOCHOBLIBAETCH LienecoobpasHocTb NPUMEHEHUs METOAA MOAMKNLIMPOBAHHOTO yHUBEpPCa-
nu3ma B pamkax BPVKC. BHocsATcS npeanoxkeHus O MPUHATAM W paTudvkaLmuy psiga CormalleHni, pe-
TMaMEeHTUPYIOLLVMX MpaBuna onpefeneHnst Mecta Bo3byxaeHus gena o 6aHKpOTCTBE M BE[EHUS OCHOB-
HOrO MPOM3BOLCTBA, MONHOMOYMS Kak OCHOBHOrO CyAebHOro opraHa, Tak 1 BTOPWUYHBIX, YCTAHOBMEHWE
OCHOB B3alMOZENCTBIS MEXY CyAamu.

KnioueBbie cnosa: ctpaHbl BPUKC, mexayHaponHas TOprosns, TpaHCrpaHuyHasi HECOCTOATENbHOCTb, TPaHC-

rpaHnyHoe GaHKpOTCTBO, MEXAyHApPOLHOE COTPYOHWUYECTBO, MPABOBOE PErynvpoBaHne, METOA MapanmienbHbIX

NPON3BOACTB, METOA YHUBEPCANBHOIO NPOM3BOACTBA, METOA MOAU(ULIMPOBAHHOTO YHUBEPCANU3Ma.
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Abstract

The problem of the lack of a mechanism for the legal regulation of cross-border bankruptcies within the
BRICS is discussed in the article. Statistical data are presented showing the dynamics of expanding
cooperation and the growth of international trade between the BRICS countries, and, consequently, the
need to adopt a number of agreements regulating economic relations between states, including
cooperation mechanisms in cross-border bankruptcies. In the article the methods of implementation of
cross-border bankruptcies are described and the expediency of using the modified universalism method
within the BRICS is justified. Proposals are made for the adoption and ratification of a number of
agreements regulating the rules for determining the place of initiation of bankruptcy proceedings and
conducting the main proceedings, the powers of both the main judicial body and the secondary ones, and
the establishment of the basis for interaction between the courts.

Keywords: BRICS, international trade, cross-border insolvency, cross-border bankruptcy, international

cooperation, legal regulation, parallel production method, universal production method, modified universalism

method.

BRICS members are characterized as the
most rapidly developing large countries.
Favorable position is ensured by the availability
of both a powerful and developing economy and
a large number of resources important for the
world economy: territories, natural resources,
labor, etc. These countries occupy more than
25% of the world's land and their territory is
inhabited by more than 40% of the population
planet.

There is no doubt that the main trend of the
modern economy is globalization. Currently, the
development of economic relations and
international integration contributes to the
widespread expansion of international trade, the
emergence of a large number of transnational
corporations on the national markets of states.
The BRICS countries did not become an
exception. The statement about the expansion of
cooperation and the growth of the volumes of
international trade between the countries of this
group should be confirmed with statistical data.

Therefore, according to The Atlas of
Economic Complexity Mapping Paths to
Prosperity in 2012, 8,54% of all goods exported
by Russia were sold to the BRICS countries and
16,81% of all imported goods were bought in the
BRICS countries. China's indicators are much
smaller — 6,91% of exports and 8,21% of
imports. India exported to the BRICS countries
11,81%, while imports amounted to 16,14%. The
percentage of Brazil's participation in trade
relations within the BRICS is one of the highest
and contributes 20,60% of exports and 18,82%
of imports. South Africa holds the first place,
20,91% accounted for the exports of goods of

the BRICS country and slightly less than the
import figures — 19,21%.

For comparison, we give the data of the Atlas
of Economic Complexity Mapping Paths to
Prosperity for 2016. Indicators of Russian
exports to the BRICS countries increased by
46,5% and contributed 12,5%, and imports by
42,5% and contributed to 23,99%. The level of
China's participation remains low, exports to the
BRICS countries were 10,92%, and imports
8,49%, which is 58% and 3,4% higher,
respectively. Exports of Indian goods to the
BRICS countries decreased and contributed to
6,41%, while imports increased by 35,7% to
21,9%. The growth in exports of goods from
Brazil contributed 0,82%, according to 2016,
20,77% of Brazilian goods were sold in the
BRICS countries. The import figures increased
by 9,2% and were at the level of 20,55%. South
Africa's exports to the BRICS countries fell by
24,95% and in 2016 contributed 15,46%, while
imports increased by 27,25% to 24,45%.

The expansion of cooperation and the growth
of international trade between the BRICS
countries makes us think about the development
of legal institutions. To further expand
cooperation and increase trade volumes, it is
necessary to adopt a number of agreements
regulating economic relations between states.
These agreements should be aimed at protecting
the interests of both states and business, to
promote harmonization of the legislation of the
BRICS countries.

The need for interaction in the field of legal
regulation within the BRICS was noted by Zhang
Yuejiao, Director of the Academic Committee of
the Study of the Law of the WTO of the Chinese
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Legal Community, and Amardijit Sinh Chandiok,
Vice President of the Indian Bar Association, at
the IV BRICS Legal Forum.

In our opinion, one of the key areas of
activity on legal integration is the creation of
mechanisms for cooperation in cross-border
bankruptcies. Taking into account the slowdown
in the economic growth of some of the five
member states and the growth of crisis
expectations in the global economy, the
development of a unified approach to regulating
the procedure for cross-border bankruptcy is
extremely urgent. It should be noted that the
bankruptcy of one or several large corporations
often entails a series of bankruptcies of their
counterparties and causing significant material
damage to states.

There are several approaches to
understanding cross-border insolvency. Thus,
cross-border insolvency can be understood as a
case of bankruptcy of a transnational
corporation. But, in our opinion, this approach
should be considered only as a special case of
cross-border insolvency, since the subject of the
legal relationships under consideration can also
be individuals who have assets and creditors in
different jurisdictions.

Under the following approach, cross-border
insolvency is equated with cross-border
proceedings in the case. In our opinion, this is
not entirely justified, since in some cases the
initiation of proceedings is not necessary, and
the recognition of a judicial act of another
jurisdiction will be sufficient.

The most substantiated in our opinion is the
approach, considered in detail by D. Deutsch
and A. Hammer. They argue that cross-border
insolvency is a bankruptcy  procedure
complicated by a foreign element that can be
represented by the debtor, creditors or assets of
the debtor. This approach is consistent with the
definition of cross-border bankruptcy enshrined
in the UNCITRAL Model Law on Cross-Border
Insolvency of May 30, 1997. Thus, the cross-
border insolvency "is the situation when an
insolvent debtor has assets in several states or,
when some of the creditors of the debtor are not
in the state in which the insolvency proceedings
are conducted." In our opinion, in the framework
of the approach of D. Deutsch and A. Hammer
most fully and accurately reveals the essence of
cross-border insolvency.

The most substantiated in our opinion is the
approach, considered in detail by D. Deutsch
and A. Hammer. They argue that cross-border
insolvency is a  bankruptcy  procedure
complicated by a foreign element that can be
represented by the debtor, creditors or assets of
the debtor. This approach is consistent with the
definition of cross-border bankruptcy enshrined
in the UNCITRAL Model Law on Cross-Border
Insolvency of May 30, 1997. Thus, under cross-
border insolvency "is understood the situation
when an insolvent debtor has assets in several
states or, when some of the creditors of the
debtor are not in the state in which the
insolvency proceedings are conducted". In our
opinion, within the framework of the approach of
D. Deutsch and A. Hammer most fully and
accurately reveals the essence of cross-border
insolvency.

In the world community, attempts were
repeatedly made to settle relations on cross-
border bankruptcies with the help of international
agreements or the adoption of model laws,
however, these attempts did not bring much
success. The most successful ones are the
current  EU  Regulation  "On insolvency
procedures” N 1346/2000 and the UNCITRAL
Model Law on Cross-Border Insolvency, which
we have already mentioned. Despite the
recommendatory nature of the Model Law, more
than 40 states have now enacted legislation
based on the UNCITRAL Model Law, but even
this fact does not indicate the effectiveness and
wide dissemination of international acts in the
field of regulation of cross-border bankruptcies.

It is also worth noting the Istanbul
Convention on Certain International Aspects of
Bankruptcy, which has not yet entered into force.
Despite this, the convention has a high
theoretical value, it regulates the mutual
recognition of the powers of the bankruptcy
administrator, the  conduct of parallel
proceedings in the contracting states and
jurisdictional criteria for the commencement of
bankruptcy  proceedings. Some  scientists
recognize this convention as the most significant
achievement of universal unification in cross-
border bankruptcy.

Certainly, when developing methods for
regulating cross-border bankruptcy within the
BRICS, previous experience in regulating this
problem should be studied, but one should not
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forget about the desire of the BRICS countries to
retain their sovereignty and the development of
the association itself as an international "quasi-
organization" or "informal club".

At present, science has developed two main
models of conducting proceedings in cases of
cross-border bankruptcy — the conduct of a
single production and the conduct of parallel
production. In connection with the lack of a
uniform international legal regulation of cross-
border bankruptcy, the most common is the
maintenance of a multitude of bankruptcy
proceedings against one debtor. Due to the
inconsistency of the actions of the national
judicial authorities and the competition of parallel
proceedings in cases, this method has several
drawbacks: firstly, only the debtor's property
located in the country where the proceedings
were instituted is included in the bankruptcy
estate; secondly, the inequality of domestic and
foreign creditors arises , and thirdly, the costs of
creditors for litigation significantly increase. In
addition, it should be noted that the lack of
coordination in the activities of the judiciary of
various states makes it impossible for the debtor
to recover financially.

At present, science has developed two main
models of conducting proceedings in cases of
cross-border bankruptcy — the conduct of a
single production and the conduct of parallel
production. In connection with the lack of a
uniform international legal regulation of cross-
border bankruptcy, the most common is the
maintenance of a multitude of bankruptcy
proceedings against one debtor. Due to the
inconsistency of the actions of the national
judicial authorities and the competition of parallel
proceedings in cases, this method has several
drawbacks: first, only the debtor's property
located in the country where the proceedings
were instituted is included in the bankruptcy
estate; secondly, the inequality of domestic and
foreign creditors arises, and thirdly, the costs of
creditors for litigation significantly increase. In
addition, it should be noted that the lack of
coordination in the activities of the judiciary of
various states makes it impossible for the debtor
to recover financially.

The revealed weaknesses of the method of
parallel production point to the inadvisability of its
application within the BRICS in connection with
the negative impact on both the financial

condition of the creditors and the debtor and on
the interests of the member states of the group.

In order to minimize the costs of the
bankruptcy procedure, the fair satisfaction of the
claims of all creditors, regardless of the place of
their registration and the location of the debtor's
property, observance of the interests of states, a
universal production method was developed.

The method of universal (main) production
presupposes the initiation and consideration of
the bankruptcy case in one definite place. This
method is the basis of a number of international
treaties and acts of a recommendatory character
on cross-border insolvency, its application is of
great practical value, since in the implementation
of the universal production method court
expenses are minimized, all the debtor's property
is included in the bankruptcy estate, which
maximizes the satisfaction of creditors' claims
and minimizes the financial harm from
bankruptcy. However, in the implementation of
the universal production method, problems arise
with the definition of the applicable law and the
location of the proceedings in the case. Thus, the
initiation of proceedings in a case can be made
at the place of registration of the debtor, in the
place of conducting the main business or in the
state where the first application for bankruptcy
was filed. The resolution of these contradictions
is of fundamental importance for the regulation of
cross-border bankruptcy, since the choice of the
judicial authority and the applicable law largely
determines the results of conducting cross-
border bankruptcy. It should be noted that these
contradictions are often a stumbling block for the
implementation of international agreements on
the regulation of cross-border insolvency.

In  connection with the difficulty of
implementing the method of universal
production, the researchers proposed another
approach to regulating the problem - "the
method of unified universalism". This method
involves, together with the main production in the
case, the opening of secondary production in the
states where the debtor's assets are located.
Implementation of this method is also impossible
without  active  international  cooperation;
however, this method is most preferable for
implementation within the BRICS.

The application of the modified universalism
method requires from BRICS member countries
the adoption and ratification of a number of
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agreements regulating the rules for determining
the place of initiation of a bankruptcy case and
conducting the main proceedings, the powers of
both the main judicial body and secondary ones
to establish the basis for interaction between the
courts. It is also expedient to adopt the
International Model Law of BRICS "On Cross-
Border Bankruptcy" with a view to harmonizing
the approach to bankruptcy proceedings.
Particular attention should be paid to the
procedures for financial recovery, since the
priority for cross-border bankruptcy should be full
satisfaction of creditors' claims, preservation of
the debtor organization and trade ties.

It is expedient to determine the place of the
main proceedings in the case at the place of
registration of the debtor, subject to the
availability of financial recovery and at the
location of the principal assets of the debtor, in
the absence of the possibility of financial

recovery. At the same time, the judicial
authorities  conducting secondary production
should be given broad powers to ensure the
safety of the debtor's property.

In conclusion, it should be noted that the
process of BRICS self-determination has not yet
been completed. Further prospects for the
development of trade relations within the group
will depend on the willingness of the participating
countries to cooperate in the field of legal
regulation. A significant place in the BRICS legal
system should be taken by the institution of
cross-border  bankruptcies, which will help
minimize the costs of bankruptcy proceedings,
fairly meet the claims of all creditors regardless
of their place of registration and the location of
the debtor's property, and, most importantly, is to
observe the interests of not only the individual
member countries, but also the BRICS as a
whole.
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